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Securities and Exchange Commission § 240.10b–9 

the year on which the order is to be ex-
ecuted (or as soon thereafter as is prac-
ticable under ordinary principles of 
best execution). ‘‘Date’’ means, in the 
case of a limit order, a day of the year 
on which the limit order is in force. 

(2) A person other than a natural per-
son also may demonstrate that a pur-
chase or sale of securities is not ‘‘on 
the basis of’’ material nonpublic infor-
mation if the person demonstrates 
that: 

(i) The individual making the invest-
ment decision on behalf of the person 
to purchase or sell the securities was 
not aware of the information; and 

(ii) The person had implemented rea-
sonable policies and procedures, taking 
into consideration the nature of the 
person’s business, to ensure that indi-
viduals making investment decisions 
would not violate the laws prohibiting 
trading on the basis of material non-
public information. These policies and 
procedures may include those that re-
strict any purchase, sale, and causing 
any purchase or sale of any security as 
to which the person has material non-
public information, or those that pre-
vent such individuals from becoming 
aware of such information. 

[65 FR 51737, Aug. 24, 2000] 

§ 240.10b5–2 Duties of trust or con-
fidence in misappropriation insider 
trading cases. 

PRELIMINARY NOTE TO § 240.10b5–2: This sec-
tion provides a non-exclusive definition of 
circumstances in which a person has a duty 
of trust or confidence for purposes of the 
‘‘misappropriation’’ theory of insider trading 
under Section 10(b) of the Act and Rule 10b– 
5. The law of insider trading is otherwise de-
fined by judicial opinions construing Rule 
10b–5, and Rule 10b5–2 does not modify the 
scope of insider trading law in any other re-
spect. 

(a) Scope of Rule. This section shall 
apply to any violation of Section 10(b) 
of the Act (15 U.S.C. 78j(b)) and 
§ 240.10b–5 thereunder that is based on 
the purchase or sale of securities on 
the basis of, or the communication of, 
material nonpublic information mis-
appropriated in breach of a duty of 
trust or confidence. 

(b) Enumerated ‘‘duties of trust or con-
fidence.’’ For purposes of this section, a 
‘‘duty of trust or confidence’’ exists in 

the following circumstances, among 
others: 

(1) Whenever a person agrees to 
maintain information in confidence; 

(2) Whenever the person commu-
nicating the material nonpublic infor-
mation and the person to whom it is 
communicated have a history, pattern, 
or practice of sharing confidences, such 
that the recipient of the information 
knows or reasonably should know that 
the person communicating the mate-
rial nonpublic information expects that 
the recipient will maintain its con-
fidentiality; or 

(3) Whenever a person receives or ob-
tains material nonpublic information 
from his or her spouse, parent, child, or 
sibling; provided, however, that the per-
son receiving or obtaining the informa-
tion may demonstrate that no duty of 
trust or confidence existed with respect 
to the information, by establishing 
that he or she neither knew nor reason-
ably should have known that the per-
son who was the source of the informa-
tion expected that the person would 
keep the information confidential, be-
cause of the parties’ history, pattern, 
or practice of sharing and maintaining 
confidences, and because there was no 
agreement or understanding to main-
tain the confidentiality of the informa-
tion. 

[65 FR 51738, Aug. 24, 2000] 

§§ 240.10b–6—240.10b–8 [Reserved] 

§ 240.10b–9 Prohibited representations 
in connection with certain offer-
ings. 

(a) It shall constitute a manipulative 
or deception device or contrivance, as 
used in section 10(b) of the Act, for any 
person, directly or indirectly, in con-
nection with the offer or sale of any se-
curity, to make any representation: 

(1) To the effect that the security is 
being offered or sold on an ‘‘all-or- 
none’’ basis, unless the security is part 
of an offering or distribution being 
made on the condition that all or a 
specified amount of the consideration 
paid for such security will be promptly 
refunded to the purchaser unless (i) all 
of the securities being offered are sold 
at a specified price within a specified 
time, and (ii) the total amount due to 
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